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ABSTRACT

Tax anti-avoidance measures impose status over contracts i.e. they decide the legal nature of a business relationship
regardless of the purported relationship under the contract. Two strategies are used by governments to impose
status over contracts. First, governments introduce deeming provisions in tax statutes to ensure that status
dominates contracts through a legal fiction. In some instances, governments make such deeming provisions
retrospective in nature, thus impacting contractual arrangements made by parties who were unaware of, and
therefore unprepared for, the deeming provisions that changed their legal position. Second, if the first strategy fails,
governments recharacterise the contractual relationship using a broad spectrum set of rules called ‘General Anti-
Avoidance Rules’ or GAAR. Over the last decade, the Indian government has used both these strategies in its anti-
avoidance measures in the area of international taxation. | will describe the Indian story of status v contract through
four areas of controversy: permanent establishments, FTS (Fees for Technical Services) & Royalty, capital gains and
transfer pricing. The area of permanent establishments demonstrates the dominance of contracts over status.
However, some recent judicial decisions in this area demonstrate the susceptibility of contract to status-related
arguments. The areas of FTS & Royalty as well as the area of capital gains and transfer pricing demonstrate the
Indian government's attempt to establish, through legislation, the dominance of status over contract. The GAAR is
the last throw of the dice in the status v contract battle.
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