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ABSTRACT

Since the traditional typologies of constitutionalism opposing “normative” to “nominal”, “facade” or “sham” constitutions
have proved their shortcomings, several scholars have demonstrated that constitutions in non-liberal settings do matter.
Today, the study of “illiberal” and “authoritarian” constitutionalism is one of the most promising fields of comparative
constitutional enquiry. In spite of their quality, these recent accounts of constitutionalism in non-liberal settings are mostly
essentialist definitions still dividing the world’s constitutions among two static types: liberal vs. non-liberal. Emerging
accounts of constitutionalism try to address this gap by shedding light on the “mixed”, “hybrid” or “dissonant” nature of
constitutions, but also, on their ever-evolving dynamic, (ie. “abusive constitutionalism” describing the liberal to non-liberal
shift by constitutional amendment).

This talk will advocate for a non-binary, non-essentialist, non-static redefinition of constitutionalism, linked to a dual
conception of the state. In Fraenkel’s account, the Dual State is characterized by two relatively autonomous spheres: the
normative state and the prerogative state (or what some have called the “deep state”). In the prerogative state, the state
acts with discretion and its actions are not subject to judicial review.

Along these lines, most constitutions are characterized by coexisting liberal and authoritarian layers of normativity. In times
of crisis or for any raison d’état, the authoritarian “deep constitution” may take over the normative constitution, with the
courts starting to act in a “schizophrenic” manner. When Ginsburg and Simpser define authoritarian constitutions as
having “the form of a constitution, but without fully articulated institutions of limited government" (Ginsburg and Simpser
2005), they wrongfully associate limited government with liberal constitutions and miss the fact that institutions of limited
government always coexist with authoritarian “deep” features; furthermore, authoritarian constitutions often put more
limits on government than non-authoritarian ones. The case of Thailand fully exhibits such constitutional fluidity.
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