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ABSTRACT

Unlike the case of cross-border trade, there is no explicit international governance regime for cross-border M&A,; rather, there is a
shared understanding that publicly traded companies are generally for purchase by any bidder — domestic or foreign — willing to offer
a sufficiently large premium over a target’s stock market price. The unspoken premise that undergirds the system is that the
prospective buyer is motivated by private economic gain-seeking.

The entry of China into the global M&A market threatens the fundamental assumptions of the current permissive international
regime. China has become a significant player in the cross-border M&A market, particularly as an acquirer. The central claim of the
article is that the cross-border M&A regime will require a new rules-of-the-game structure to take account of China’s ascension. This
is because cross-border M&A with China introduces a new dimension: what we call the “national strategic buyer” (NSB), whose
objective is to further the interests of a nation state in the pursuit of industrial policy or out of national security concerns.

To address the NSB problem, we propose adoption of a multilateral regime under which firms subject to potential government
influence in their corporate decision-making must demonstrate their “eligibility” to engage in outbound M&A. We explain why the
creation of a multilateral regime of this sort is important to the stability of the cross-border M&A market and why China should agree
to its adoption.
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